Editor's Note: Reconsideration denied by Oder dated Decenber 16, 1996

DAN B J. BOES JR
| BLA 94- 308 Deci ded Novenber 7, 1996

Appeal froma decision of the Area Manager, Satel i ne Resource Area,
Nevada, Bureau of Land Managenent, rejecting color-of-title application.
N 56435.

MNfirnmed as nodifi ed.

1. @lor or Qaimof Title: Applications--Glor or Aam
of Title: God Faith

An applicant under sec. 1 of the Glor of Title Act, as
anended, 43 US C § 1068 (1994), who knows that title
tothe land sought is inthe Lhited Sates at the tine
he acquires an interest in the | and does not hol d col or
or claimof title in good faith, and the application
nay be rejected for that reason.

APPEARANCES  Daniel J. Boles, Jr., Las Vegas, Nevada, pro se.
CP'N ON By DEPUTY CH BF ADM N STRATI VE JUDGE HARR' S

Daniel J. Boles, Jr., has appeal ed froma decision of the Area
Manager, Stateline Resource Area, Nevada, Bureau of Land Managenent (BLNV),
dated January 18, 1994, rejecting color-of-title application N56435 for
12 acres of land situated wthin Lot 2, sec. 16, T. 13 S, R 71 E, Munt
Dablo Mridian, dark Gounty, Nevada, along the Mrgin Rver near the
border wth Arizona.

O Septenber 24, 1992, Boles initially filed, on behalf of Lois P.
Gonnel |, Bvelyn P. Boyce, and the Shriners Hospitals for Qippled Children
(Shriners Hospitals), a color-of-title application, pursuant to section 1
of the Glor of Title Act, as amended, 43 US C § 1068 (1994). 1/ That
appl i cation contai ned sone deficiencies for whi ch BLMsought clarification,
including the fact that Bol es had signed the application as an "agent” on
behal f of the asserted owners.

1/ Application for a patent pursuant to sec. 1 of the lor of Title Act
isreferred to as aclass 1 color-of-title claim 43 GFR 2540. 0-5(b).
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Bol es provi ded the necessary clarifying information i n an anmended
application filed on February 11, 1993. At that tine, he substituted
hinsel f as an owner, submtting evidence that he had acquired the undi vi ded
one-half interest of the Sriners Hospitals on Gctober 26, 1992. Gonnel |
and Boyce were identified as the owners of the other undivided one-hal f
interest. In a cover letter filed the sane date, Boles stated: "l amnot
acting on behave [sic] of the owners. Ve have all signed and have filed as
one."

Section 1 of the lor of Title Act, 43 US C § 1068 (1994), provides
inrelevant part:

The Secretary of the Interior * * * shall, whenever it shall
be shown to his satisfaction that a tract of public |and has been
held in good faith and in peaceful, adverse, possession by a
claimant, his ancestors or grantors, under cla mor color of
title for nore than twenty years, and that val uabl e i nprovenent s
have been pl aced on such land or sone part thereof has been
reduced to cultivation, * * * issue a patent for not to exceed
one hundred and sixty acres of such | and upon the paynent of not
less than $ 1.25 per acre * * *,

The application, both as originally filed and anended, relied on a
March 29, 1954, "Trustee Deed" fromthe Treasurer and Ex-Qficio Trustee,
Qark Gounty, to Rennold Pender and Frank E Gowen, as initiating the
private chain of title. It also stated, foll ow ng anendnent, that there
were val uabl e i nprovenents on the land and that all or part of the |and had
been cultivated at various tines after 1954, and continuing until the date
of application. Mrch 1991 was |isted on the application as the date upon
whi ch the owners first learned they did not have clear title to the |and.

In his January 1994 decision, the Area Manager rejected the
appl i cation because, at the tine the application was filed, the | and had
been w t hdrawn by Gongress, pursuant to section 2 of the Act of Grtober 27,
1986, P.L. No. 99-548, 100 Sat. 3061, fromall forns of entry and
appropriation under the public land | aws and, under section 4(c) of that
Act, designated for retention in Federal owership. 2/ The Area Minager
stated: "Your color-of-title application would have to have been filed
prior to passage of the Law for consideration.”

The Area Manager's decision is addressed only to Bol es, even though
Bol es had expressly stated that he was not acting on behal f of the other
owers. There is no evidence that BLMserved the decision on either

2/ Inthe Act of ct. 27, 1986, Gongress wthdrew all public |ands wthin
the corporate limts of the Aty of Mesquite, Nevada, subject to valid
existing rights, and offered many of themfor sale to the city, wth the
renai nder to be retained in Federal ownership. 100 Sat. 3061
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Gonnel | or Boyce. Accordingly, their interests in the color-of-title
application are unaffected by BLMs decision, and, to the extent Bol es'
appeal purports to represent their interests, it does not do so. 3/ Qur
decision is linited to Boles' interest in the appl i cati on.

[1] In order for a color-of-title applicant to be entitled to a
patent of public |and, under the class 1 provisions of section 1 of the
Qlor of Title Act, the land nust have been held "in good faith and in
peacef ul , adverse, possession by [hinm, his ancestors or grantors, under
claimor color of title for nore than twenty years." 43 US C § 1068
(1994); see also 43 R 2540.0-5(b). It is nowwell settled that this
neans that the a appl i cant nust have acquired his interest inthe land in
good faith, and thus wthout any know edge that title to the | and properly
resides inthe Lhited Sates. 43 (FR 2540.0-5(b); Thomas Doyl e Jones, Jr.,
125 I BLA 230, 232 (1993); KmC FEvans, 82 IBLA 319, 321 (1984). This is
so even where the land was hel d by other persons in good faith under claim
of title for nore than 20 years, before the applicant's acquisition of his
interest. As the Solicitor stated in Anthony S Ehos, 60 |.D 329, 331
(1949), rejecting a color-of-title applicant’s contention that, even though
he knew of Federal title when he acquired the | and sought, he shoul d be
hel d to have succeeded to the entitlenent of his predecessors-in-interest:

The good faith of the person applying for a patent under the
Mlor of Title Act nust be established. onsequently, the fact
that the land applied for may have been hel d by other persons in
good faith for nore than 20 years under color of title does not
justify the issuance of a patent to one who thereafter purchased
the land wth know edge that title was in the Lhited Sates. In
such a case, one of the requirenents of the statute, the good
faith of the applicant, is mssing.

That is the situation here.

W, therefore, conclude that the Area Manager shoul d have rejected the
color-of-title application, as to Boles' interest, because Bol es acquired
his interest inthe land in question wth know edge of the paranount title
of the Lhited Sates. See Thonas Doyl e Jones, Jr., 125 IBLA at 233. 4/

3/ W note that, in any event, the record fails to showthat Bol es coul d
repr esent the interests of Connell and Boyce in such an appeal . There

is no evidence in the record that Boles is authorized, pursuant to 43 R
1.3, to practice before the Departnent of the Interior on behal f of third-
parties.

4/ QGven our disposition of the appeal, we need not address the issue
raised in the appeal, i.e., whether the color-of-title claimconstituted a
valid existing right Wthin the neani ng of the Act of Cct. 27, 1986, at the
tine of passage of that act, such that it was excepted therefrom
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned as nodifi ed.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Janes L. Burski
Admini strative Judge
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